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(1) The employer must inform tipped 
employees about this tip credit allow-
ance before the credit is utilized; 

(2) The employees must be allowed to 
retain all tips (individually or through 
a pooling arrangement and regardless 
of whether the employer elects to take 
a credit for tips received); 

(3) The employer must be able to 
show by records that the employee re-
ceives at least the applicable Service 
Contract Act minimum wage through 
the combination of direct wages and 
tip credit; 

(4) The use of such tip credit must 
have been permitted under any prede-
cessor collective bargaining agreement 
applicable by virtue of section 4(c) of 
the Act. 

(r) Disputes concerning labor standards. 
Disputes arising out of the labor stand-
ards provisions of this contract shall 
not be subject to the general disputes 
clause of this contract. Such disputes 
shall be resolved in accordance with 
the procedures of the Department of 
Labor set forth in 29 CFR parts 4, 6, 
and 8. Disputes within the meaning of 
this clause include disputes between 
the contractor (or any of its sub-
contractors) and the contracting agen-
cy, the U.S. Department of Labor, or 
the employees or their representatives. 

(The information collection, recordkeeping, 
and reporting requirements contained in this 
section have been approved by the Office of 
Management and Budget under the following 
numbers: 

Paragraph OMB control 
number 

(b)(2) (i)—(iv) ..................................................... 1215–0150 
(e) ...................................................................... 1215–0150 
(g)(1) (i)—(iv) ..................................................... 1215–0017 
(g)(1) (v), (vi) ..................................................... 1215–0150 
(l) (1), (2) ........................................................... 1215–0150 
(q)(3) .................................................................. 1215–0017 

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2, 
1983, as amended at 61 FR 68663, Dec. 30, 1996] 

§ 4.7 [Reserved] 

§ 4.8 Notice of awards. 
Whenever an agency of the United 

States or the District of Columbia 
awards a contract subject to the Act 
which may be in excess of $10,000 and 
such agency does not submit Standard 
Form 279, FPDS Individual Contract 
Action Report, or its equivalent, to the 

Federal Procurement Data System, it 
shall furnish the Wage and Hour Divi-
sion, ESA, an original and one copy of 
Standard Form 99, Notice of Award of 
Contract, unless it makes other ar-
rangements with the Wage and Hour 
Division for notifying it of such con-
tract awards. The form shall be com-
pleted as follows: 

(a) Items 1 through 7 and 12 and 13: 
Self-explanatory; 

(b) Item 8: Enter the notation ‘‘Serv-
ice Contract Act;’’ 

(c) Item 9: Leave blank; 
(d) Item 10: (1) Enter the notation 

‘‘Major Category,’’ and indicate beside 
this entry the general service area into 
which the contract falls (e.g., food 
services, grounds maintenance, com-
puter services, installation or facility 
support services, custodial-janitorial 
service, garbage collection, insect and 
rodent control, laundry and dry-
cleaning services, etc.); 

(e) Item 11: Enter the dollar amount 
of the contract, or the estimated dollar 
value with the notation ‘‘estimated’’ (if 
the exact amount is not known). If nei-
ther the exact nor the estimated dollar 
value is known, enter ‘‘indefinite,’’ or 
‘‘not to exceed $ll.’’ Supplies of 
Standard Form 99 are available in all 
GSA supply depots under stock number 
7540–634–4049. 

§ 4.9 [Reserved] 

§ 4.10 Substantial variance pro-
ceedings under section 4(c) of the 
Act. 

(a) Statutory provision. Under section 
4(c) of the Act, and under cor-
responding wage determinations made 
as provided in section 2(a)(1) and (2) of 
the Act, contractors and subcontrac-
tors performing contracts subject to 
the Act generally are obliged to pay to 
service employees employed on the 
contract work wages and fringe bene-
fits not less than those to which they 
would have been entitled under a col-
lective bargaining agreement if they 
were employed on like work under a 
predecessor contract in the same local-
ity. (See §§ 4.1b, 4.3, 4.6(d)(2).) Section 
4(c) of the Act provides, however, that 
‘‘such obligations shall not apply if the 
Secretary finds after a hearing in ac-
cordance with regulations adopted by 
the Secretary that such wages and 
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fringe benefits are substantially at 
variance with those which prevail for 
services of a character similar in the 
locality’’. 

(b) Prerequisites for hearing. (1)(i) A re-
quest for a hearing under this section 
may be made by the contracting agen-
cy or other person affected or inter-
ested, including contractors or prospec-
tive contractors and associations of 
contractors, representatives of employ-
ees, and other interested Governmental 
agencies. Such a request shall be sub-
mitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration, 
U.S. Department of Labor, Washington, 
DC 20210, and shall include the fol-
lowing: 

(A) The number of any wage deter-
mination at issue, the name of the con-
tracting agency whose contract is in-
volved, and a brief description of the 
services to be performed under the con-
tract; 

(B) A statement regarding the status 
of the procurement and any estimated 
procurement dates, such as bid open-
ing, contract award, commencement 
date of the contract or its follow-up op-
tion period; 

(C) A statement of the applicant’s 
case, setting forth in detail the reasons 
why the applicant believes that a sub-
stantial variance exists with respect to 
some or all of the wages and/or fringe 
benefits, attaching available data con-
cerning wages and/or fringe benefits 
prevailing in the locality; 

(D) Names and addresses (to the ex-
tent known) of interested parties. 

(ii) If the information in paragraph 
(b)(1)(i) of this section is not submitted 
with the request, the Administrator 
may deny the request or request sup-
plementary information, at his/her dis-
cretion. No particular form is pre-
scribed for submission of a request 
under this section. 

(2) The Administrator will respond to 
the party requesting a hearing within 
30 days after receipt, granting or deny-
ing the request or advising that addi-
tional time is necessary for a decision. 
No hearing will be provided pursuant 
to this section and section 4(c) of the 
Act unless the Administrator deter-
mines from information available or 
submitted with a request for such a 

hearing that there may be a substan-
tial variance between some or all of the 
wage rates and/or fringe benefits pro-
vided for in a collective bargaining 
agreement to which the service em-
ployees would otherwise be entitled by 
virtue of the provisions of section 4(c) 
of the Act, and those which prevail for 
services of a character similar in the 
locality. 

(3) Pursuant to section 4(b) of the 
Act, requests for a hearing shall not be 
considered unless received as specified 
below, except in those situations where 
the Administrator determines that ex-
traordinary circumstances exist: 

(i) For advertised contracts, prior to 
ten days before the award of the con-
tract; 

(ii) For negotiated contracts and for 
contracts with provisions extending 
the initial term by option, prior to the 
commencement date of the contract or 
the follow-up option period, as the case 
may be. 

(c) Referral to the Chief Administrative 
Law Judge. When the Administrator de-
termines from the information avail-
able or submitted with a request for a 
hearing that there may be a substan-
tial variance, the Administrator on his/ 
her own motion or on application of 
any interested person will by order 
refer the issue to the Chief Administra-
tive Law Judge, for designation of an 
Administrative Law Judge who shall 
conduct such a fact finding hearing as 
may be necessary to render a decision 
solely on the issue of whether the 
wages and/or fringe benefits contained 
in the collective bargaining agreement 
which was the basis for the wage deter-
mination at issue are substantially at 
variance with those which prevail for 
services of a character similar in the 
locality. However, in situations where 
there is also a question as to whether 
the collective bargaining agreement 
was reached as a result of ‘‘arm’s- 
length negotiations’’ (see § 4.11), the re-
ferral shall include both issues for reso-
lution in one proceeding. No authority 
is delegated under this section to hear 
and/or decide any other issues per-
taining to the Service Contract Act. As 
provided in section 4(a) of the Act, the 
provisions of section 4 and 5 of the 
Walsh-Healey Public Contracts Act (41 
U.S.C. 38, 39) shall be applicable to such 
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proceeding, which shall be conducted in 
accordance with the procedures set 
forth at 29 CFR part 6. 

(d) The Administrator shall be an in-
terested party and shall have the op-
portunity to participate in the pro-
ceeding to the degree he/she considers 
appropriate. 

§ 4.11 Arm’s length proceedings. 
(a) Statutory provision. Under section 

4(c) of the Act, the wages and fringe 
benefits provided in the predecessor 
contractor’s collective bargaining 
agreement must be reached ‘‘as a re-
sult of arm’s-length negotiations.’’ 
This provision precludes arrangements 
by parties to a collective bargaining 
agreement who, either separately or 
together, act with an intent to take ad-
vantage of the wage determination 
scheme provided for in sections 2(a) 
and 4(c) of the Act. See Trinity Services, 
Inc. v. Marshall, 593 F.2d 1250 (D.C. Cir. 
1978). A finding as to whether a collec-
tive bargaining agreement or par-
ticular wages and fringe benefits there-
in are reached as a result of arm’s- 
length negotiations may be made 
through investigation, hearing or oth-
erwise pursuant to the Secretary’s au-
thority under section 4(a) of the Act. 

(b) Prerequisites for hearing. (1) A re-
quest for a determination under this 
section may be made by a contracting 
agency or other person affected or in-
terested, including contractors or pro-
spective contractors and associations 
of contractors, representatives of em-
ployees, and interested Governmental 
agencies. Such a request shall be sub-
mitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration, 
U.S. Department of Labor, Washington, 
DC 20210. Although no particular form 
is prescribed for submission of a re-
quest under this section, such request 
shall include the following informa-
tion: 

(i) A statement of the applicant’s 
case setting forth in detail the reasons 
why the applicant believes that the 
wages and fringe benefits contained in 
the collective bargaining agreement 
were not reached as a result of arm’s- 
length negotiations; 

(ii) A statement regarding the status 
of the procurement and any estimated 

procurement dates, such as bid open-
ing, contract award, commencement 
date of the contract or its follow-up op-
tion period; 

(iii) Names and addresses (to the ex-
tent known) of interested parties. 

(2) Pursuant to section 4(b) of the 
Act, requests for a hearing shall not be 
considered unless received as specified 
below except in those situations where 
the Administrator determines that ex-
traordinary circumstances exist: 

(i) For advertised contracts, prior to 
ten days before the award of the con-
tract; 

(ii) For negotiated contracts and for 
contracts with provisions extending 
the term by option, prior to the com-
mencement date of the contract or the 
follow-up option period, as the case 
may be. 

(c)(1) The Administrator, on his/her 
own motion or after receipt of a re-
quest for a determination, may make a 
finding on the issue of arm’s-length ne-
gotiations. 

(2) If the Administrator determines 
that there may not have been arm’s- 
length negotiations, but finds that 
there is insufficient evidence to render 
a final decision thereon, the Adminis-
trator may refer the issue to the Chief 
Administrative Law Judge in accord-
ance with paragraph (d) of this section. 

(3)(i) If the Administrator finds that 
the collective bargaining agreement or 
wages and fringe benefits at issue were 
reached as a result of arm’s-length ne-
gotiations or that arm’s-length nego-
tiations did not take place, the inter-
ested parties, including the parties to 
the collective bargaining agreement, 
will be notified of the Administrator’s 
findings, which shall include the rea-
sons therefor, and such parties shall be 
afforded an opportunity to request that 
a hearing be held to render a decision 
on the issue of arm’s-length negotia-
tions. 

(ii) Such parties shall have 20 days 
from the date of the Administrator’s 
ruling to request a hearing. A detailed 
statement of the reasons why the Ad-
ministrator’s ruling is in error, includ-
ing facts alleged to be in dispute, if 
any, shall be submitted with the re-
quest for a hearing. 

(iii) If no hearing is requested within 
the time mentioned in paragraph 
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